
MarianasPublicLandTrustBOARDRESOLUTION0803ARESOLUTIONOFTERMSANDCONDITIONSINMAKINGANINVESTMENTINTHECOMMONWEALTHUTILITIESCORPORATIONUNDERTHEMPLTECONOMICALLYTARGETEDINVESTMENTPROGRAMWHEREASonJune282008theBoardofTrusteesapprovedaResolutionauthorizinga45millioninvestmentintheCommonwealthUtilitiesCorporationat7interestona3yearnotesecuredbyCUCsRevenuesandReceivablesThesourceoftheinvestmentisthenetleaseproceedsfromtheDepartmentofPublicLandstoberemittedtoMPLTandWHEREASonThursdayJuly102008ataSpecialMeetingtheBoardofTrusteesrescindedtheapprovalofthe45millionCUCETllnvestmentandrejectedthatinvestmentproposalduetovariouslegalflawsandconcernsincludingthelackofauthorityfromtheLegislatureasrequiredunder4CMCS8123ebecauseCUCwasunabletosecuretheauthorizationfromtheLegislaturefrosuchaloanfromMPLTandbecausetheLegislaturewasconcernedregardingtheconstitutionalprohibitionagainstincurringapublicdebtforoperationsandWHEREASasitsJuly212008RegularMeetingtheBoardofTrusteesreceivedacopyofPublicLaw167andhaveconsideredthelawasenactedTheTrusteesconsideredandreadtheplainlanguageofPL167asmerelyearmarkingthefutureinterestincomeforFY2009and2010orCUCsneedstobecommittedtoCUCwhenMPLTmakesthosedistributionsattheendofeachfiscalyearwithoutanyfurtherrequestorobligationuponMPLTexcepttodistributetheinterestrevenueafterthosefiscalyearsallofwhichhavenoimpactuponMPLTfollowingsuchdistributiontotheGeneralFundattheendofeachfiscalyearandWHEREASinformaldiscussionswiththeleadershipoftheHouseofRepresentativesandtheExecutiveBranchhaveprovidedtheBoardofTrusteeswiththeimpressionthattheCommonwealthGovernmentwishesthattheBoardofTrusteesassistwithresolvingthepowercrisisintheCNMIThecontemplatedassistanceiseitheranadvanceofinterestincomedistributionfromtheTrustcorpusoraformofinvestmentwhichispermissibleunderMPL1sconstitutionalmandateandtheTrusteesfiduciarydutiesandWHEREASArticleXIIS6oftheNMIConstitutionestablishestheMarianasPublicLandTrustMPLTwithfiveTrusteesresponsibleforthereasonableprudentandcarefulinvestmentoftheTrustFundsand1



WHEREAS7CMCS3401providesstatutoryauthorityfortheapplicabilityofthecommonlawintheCNMIastotrustadministrationthroughtheRestatementofTrustsasapprovedbytheAmericanLawInstituteastherulesofdecisioninthecourtsoftheCommonwealthandWHEREASconsistentwiththeprinciplessetforthinSection227oftheRestatementThirdTrustsThirdMPL1sfiduciaryresponsibilitiesrequirestheTrusteestomakereasonablecarefulandprudentinvestmentsandtopreserveandenhancenetrevenuesreceivedfromtheleaseofpubliclandsforthebenefitofallCNMIdescendantsandtheirfuturegenerationsandWHEREASconsistentwiththisstandardofcaretheMPLTTrusteeshaveadoptedaStatementofInvestmentPolicyandGuidelinesIPStogovernorandsetforthMPL1sinvestmentstrategiesandplansintheirmanagementofthefundcorpusandWHEREAStheIPSrecognizesthatcertainEconomicallyTargetedInvestmentsETIproducecorollarybenefitstoTrustbeneficiariesinadditiontoacompetitiveriskadjustedrateofreturnandWHEREASMPL1strustcorpusiscomprisedinpartofthemoneyitreceivesfromDPLandwhichDPLreceivesfrompubliclandleaseslessfundsnecessarytomeetDPLsreasonableexpensesandforHomesteadDevelopmentSeeNMIConstartXIS5gTheMPLTTrustisobligatedbytheNMIConstitutiontoinvestthemoneytransferredartXIatS6bandthentotransfertotheCommonwealthGeneralFundanyinterestincomeaccruedlessreasonableexpensesofadministrationIdatS6dWHEREAStheplainclearandunequivocallanguageoftheConstitutionprovidesfornodiscretionpermittingMPLTtodoanythingwiththepubliclandleasenetleaserevenuesotherthanmakingreasonablecarefulandprudentinvestmentsthatpreserveandenhancetherevenuesreceivedfromtheleaseofpubliclandsforthebenefitofallCNMIdescendantsandtheirfuturegenerationsSeeNMIConstartXIseealsoStatementofInvestmentPolicyGuidelinesfortheMarianasPublicLandTrustMPLTandWHEREASwhileMPLTisfreetotransferinterestrevenueaccruedontrustproceedstotheGeneralFundaftereachfiscalyearMPLThasnodiscretiontodoanythingwithDPLrevenuesexceptinvestthemIntheCNMIasintheNinthCircuitgenerallyitisabasicprincipleofstatutoryconstructionthatlanguageinastatutemustbegivenitsplainmeaningCommonwealthPortsAuthorityvHakubotanSaipanEntersInc2NMar12122211991citationsomittedDyackvCNMI317F3d10309thCir2003WHEREAStheCommonwealthUtilitiesCorporationCUCwaspreviouslyanautonomouspubliccorporationestablishedpursuanttoPublicLaw447as2



amendedandwhileCUChaspreviouslybeensubjecttoanEmergencyDeclarationExecutiveOrder0604substantiallymodifiedCUCsenablingactsubjectingtheagencytothesubstantialcontroloftheExecutiveBranchthroughtheOfficeoftheGovernorForexampletheGovernorappointstheCUCExecutiveDirectorandWHEREASCUCpreviouslytenderedaproposaltotheBoardofTrusteesrequestingthattheTrusteesengageinaninvestmentoftheTrustFundsinCUCThesourceofMPL1sinvestmentwerethosefundsderivedandremittedfromtheDepartmentofPublicLandsfrompubliclandleasesremittedintheamountof35millionandWHEREASinconsideringCUCsproposalasanETIunderMPLTResolution0802theTrusteespreviouslyfoundthatatherateofreturnof7washigherthanthatofferedbyotherinvestmentsinMPL1sportfoliobthattheinvestmentstoodonitsownmeritsandwasnotattractivesimplybecauseMPLThasfundsctheinvestmentwouldbesubjecttocloseandpublicscrutinybytheLegislatureanddtheinvestmentwouldassistthecommunitywiththedevastatingpowercrisisandWHEREASMPLTTrusteesdidalsofindaconsiderablerisktotheETIexistsbecauseoftherapidlyescalatingandunstablefuelandoilcostsinthemarketchallengingCUCsabilitytopayforitsfuelandoperationsbutthatriskwascounteredandtemperedbyCUCsabilitytoapplyforandimplementanewtarifforratereflectingsuchincreasesordecreaseswhichitscustomersmustpayasCUCistheonlypublicutilityagencyintheCNMIandWHEREAStheMPLTTrusteeshaveconsideredtherecentinformalproposalfromtheExecutiveBranchastotheadvancementoffutureinterestrevenuewhetherornotPL167authorizedordirectedsucharequestforanadvanceUnfortunatelytheTrusteesdeclinethatrequestasimpermissibleandprohibitedbytheConstitutionTheTrusteesmakeclearinthisResolutionthattheConstitutiondelineatestheTrusteesauthorityandprovidesnoauthoritytoinvadetheTrustcorpusmustlessadvanceagainstthefutureinterestincomeFiduciaryprudencecompelsagainstsuchastrainedreadingoftheConstitutionandWHEREASinlightoftheenactmentofPL167andtheExecutiveBranchsinformalrequestforanadvanceoffutureinterestincomedistributionforFY2009and2010whichMPLThasdeclinedhereintheMPLTTrusteesthroughthisResolutiondesiretosetforthtermsandconditionswhichMPLTmayconsiderinaninvestmentintheCommonwealthUtilitiesConditionundertheETIProgramwhichwouldaccomplishthefollowingobjectivesll



ATheproposedtransactionmustbeaninvestmentInMPL1sviewthatmeansthatthetransactionmustbeundertakentoproducerevenuefortheTrustanditsbeneficiariesBTheproposedtransactionmustbeareasonablecarefulandprudentinvestmentandCTheproposedacquisitionmustbeexaminedbytheTrusteebyexercisingstrictstandardsoffiduciarycareundertheETIprogramandDTheproposedETIinvestmentwouldproducethecorollaryandsocialinvestingbenefitsofhelpingthecommunityandtheTrustbeneficiariesastothepowersituationatCUConmanylevelsincludingthelivelihoodofthecommunitytheeconomyessentialgovernmentservicespublicsafetypublichealthandeducationBEITRESOLVEDTHEREFOREinconsiderationoftheforegoingtheMPLTBoardofTrusteesherebysetforththefollowingtermsandconditionswhichtheTrusteeswouldconsiderandinviteastoanETIproposalintheCommonwealthUtilitiesCorporationInadoptingthisResolutiontheTrusteeswouldinvitetheExecutiveBranchandLegislaturetoengagetheTrusteesinmeasureddialoguetocomportwithconstitutionalrequirementswhileseekingtoachievetheaimofaninvestmentinCUCwhichmeetsfiscalprudenceThereforetheTrusteesconsiderthefollowingtobeconditionsprecedentinanyETIinvestmentinCUCasfollows1Ininvestmentinthesumof35milliontotheCommonwealthUtilitiesCorporationthroughitsExecutiveDirectorAntonioSMunawhoshallhaveexpenditureauthority2TheinvestmentshallbesecuredbyaSecuredPromissoryNote3Interestshallbeattherateof7perannumwhichCUCshallpayinterestpaymentsonlyinequalmonthlyinstallmentsofMPLT4Astotheprincipalinvestmentof35millionCUCshallpaythatamountinfullonorbeforethe60thmonthofexecutionoftheSecuredPromissoryNoteoronorbeforeAugust120135TheinvestmentisconditioneduponanagreementthatshouldanygovernmentagencyoftheLegislatureimposeanyrateortariffrestrictionuponCUCduringthetermofitsinvestmentthatsuchanactionshallconstituteaneventofdefaultatwhichtimeMPLTshalldeclaretheentireunpaidbalancetogetherwithallaccruedinterestdueandpayableimmediatelyBEITFURTHERRESOLVEDthattheCommonwealthUtilitiesCorporationshalluseMPL1sinvestmentsubjecttoanyconstitutionalorstatutoryrestrictionsorrestraintsagainstusingfundsfromapublicdebtincurredforoperationssothatCUCmayatitsdiscretionandwithoutanylimitationbyMPLTuseMPL1sinvestmentforitscapitalexpendituresforpowergenerationand4



BEITFURTHERRESOLVEDthattheOfficeoftheAttorneyGeneralshalldelivertoMPLTitswrittenlegalopinionandanalysisconfirmingCUCsauthoritytoengageintheloanfromandinvestmentmadebyMPLTandthelegalsufficiencyoftheforegoingconditionsbetweenMPLTCUCandtheCommonwealthGovernmentSOADOPTEDthis4thdayofAuqust2008bytheMPLTBoardofTrusteesataSpecialMeetingonSaipanClLAlvaroASantosvChairmanBoardofTrusteesJhnEUntalaniceChairmanBoardofTrusteesVE1NormanTenorioTreasurerBoardofTrusteesIiJI7yAvGregoriaFitialOmarCarolinianlWomenRepresentativelIhwlanneyBHocogRotaRepresentative5


